I   agree with my colleague,   Judge Richard C.   Steffey,   who
observed   in  a  proceeding  involving Westmoreland  Coal   Company,   which
was unreported:   13/

"WCC  correctly  argues  that  an order   issued  section   104 (d)   should
be based  on an  inspection as opposed   to  an   investigation.     As  herein-
before   indicated,   the  Secretary  argues   that Congress   has   not  defined
either   term to  indicate that Congress recognized  that  there   is  a
difference  between  an   'inspection1   as opposed  to   an   'investigation,'
If one  wants   to  examine  the legislative history which  preceded  the
enactment_of   the  unwarrantable-failure  provisions  of   the   1977  Act,   one
must  examine  the  legislative history  which  preceded  the  enactment  of
section  104 (c)   of  the  1969  Act.     The   reason  for   the  aforesaid  assertion
is  that  Congress made no changes  in  the wording of   section  104 (c)   of
the  1969   Act  when  it  carried  those provisions  over   to   the  1977  Act  as
section  104 (d).

"The  history of  the  1969  Act  shows  that  there  was   a  difference
in  the   language of   the unwarrantable-failure provisions  of   S.   2917
as opposed   to  H.R.   13950.     Whereas  S.   2917,   when  reported  in  the
Senate   contained  an unwarrantable-failure   section  302 (c)   which  read
almost  word  for  word as does  the present  section   104 (d) ,   H.R.   13950
contained  an unwarrantable-failure section 104 (c)   which provided  that
if  an  unwarrantable-failure notice of violation  had  been   issued  under
section  104 (c) (1),   a reinspection of  the mine  should  be made within
90 days  to determine whether another  unwarrantable-failure  violation
existed.      H.R.   13950  also contained  a definition  section  3(1)   which
defined  an   "inspection1   to mean   '***   the  period  beginning when  an
authorized representative of  the Secretary  first enters a coal mine
and  ending when he  leaves  the coal mine during  or  after  the  coal-
producing   shift  in which he entered. '

"Conference  Report No.   91-761,   91st Cong.,   1st  Sess.,   stated
with  respect to  the definition in  section  3(1)   of  H.R.   13950   (page  63):

***   The definition of   'inspection1   as contained   in  the
House amendment is no longer necessary,   since  the  confer-
ence  agreement adopts the language of  the Senate  bill   in
section 104 (c)   of  the Act which provides  for  findings  of
an unwarrantable failure at any time during  the  same  in-
spection or during any  subsequent  inspection without regard
to  when the particular inspection begins or  ends.***

Section  104 (c) (1)   of H.R.   13950 provided  for  the  findings  of un-
warrantable  failure to be made  in a  notice of  violation which would
be  issued under  section 104(b) .     Section  104<c) (1)'s  requirement of
a reinspection within 90 days to determine if  an unwarrantable-
failure  violation  still  existed explained  that the  reinspection  re-
quired within 90 days by  section 104 (c) (1)   was  in  addition  to  the
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